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4.15 ILCS 5/40

andits proceduralrulesgoverningdenialappeals,suchhear-
ing to be basedexclusivelyon the recordbeforetheAgency.
The burdenof proofshallbe on the petitioner. The Agency
and the permit applicant shall be named co-respondents.

The provisions of this subsectiondo not apply to the
grantingof permits issuedfor the disposalor utilization of
sludgefrom publicly-ownedsewageworks.

(c) Any party to an Agency proceedingconductedpursu-
ant to Section39.3 of this Act maypetition as of right to the
Board for review of the Agency’s decisionwithin 35 days
from the dateof issuanceof the Agency’s decision,provided
that such appeal is not duplicative or frivolous. However,
the 35—day period for petitioning for a hearing may be
extendedby the applicantfor a periodof time notto exceed
90 days by written noticeprovided to the Board from the-
applicantand the Agencywithin the initial appealperiod. If
anotherpersonwith standingto appealwishesto obtain an
extension,theremust be a written notice provided to the
Board by thatperson,theAgency, and the applicant,within
theinitial appealperiod. The decisionof the Boardshall be
based exclusively on the record compiled in the Agency
proceeding. In other respectsthe Board’s review shall be
conductedin accordancewith subsection(a) of this Section
and the Board’s proceduralrules governing permit denial
appeals.

(d) In reviewing the denial or any conditionof a permit
issued by the Agency pursuant to rules and regulations
adoptedundersubsection(c) of Section 9.1 of this Act, the
decisionof theBoardshall bebasedexclusivelyon therecord
before.theAgencyincludingthe recordof the hearing,.if any,
held pursuantto paragraph(f)(3) of Section 39 unless the
partiesagreeto supplementthe record. The Board.shall, if
it finds,the Agencyis in error,makea final determinationas
to the substantivelimitations of the permit including a final
determinationof LowestAchievableEmission Rateor Best
AvailableControl Technology.

(e) (1) If the~Agency grants or denies a permit under
subsection(b) of Section39 of this Act, a thirdparty, other
than. the permit applicant or Agency, may petition the
Board within 35 days from the date of issuanceof the
Agency’s decision,for a hearingto contestthe decisionof
theAgency.

(2) A petitioner shall include the following within, a
petitionsubmittedundersubdivision(1) of this subsection:

(A) ~ demonstrationthat the petitioner raised the
issues containedwithin the petition during the public
notice period or during the public hearing on the

- - NPDESp lication,ifapubliche~athgwasheld;
and ,

(B) a demonstrationthat the petitioneris so situated
asto beaffectedby thepermittedfacility.
(3) If the Board determinesthat the petition is not

duplicativeor frivolàus andcontainsa satisfactorydemon-
strationundersubdivision (2) of this subsection,theBoard
shall hearthe petition (i) in accordancewith the termsof
subsection(a) of this Section and its proceduralrules
governingpermit denialappealsand (ii) exclusivelyon the
basis of the recordbefore the Agthicy The burdenof
proof shall be on the petitioner. The Agency andpermit
applicantshall benamedco-respondents.
(f) Any personwho files a petition to contestthe issuance

of apermitby theAgencyshallpayafiling fee.
P.A. 76—2429, § 40, eff. July 1,. 1970. Amendedby P.A. 77—

.1948, § 1, eff. Oct.1, 1972; P.A. 78—500, § 1, eff. Oct 1, 1973;
P.A. 81—856, § 1, eff. Jan.1, 198Q; PA. 81—1444, § 2, eff.
Sept. 4, 1980; P.A. 82—380, § 1, eff. Sept.3, 1981; PA. 83—

431,.§ 1, eff. Sept. 17, 1983; PA. 83—1057, § 2, eff. Jan.5,
1984; PA. 83—1362, Art. II, § 120, eff. Sept. 11, 1984; P.A.
84—1320, § 30, eff. Sept.4, 1986; PA. 85—1331, § 1, eff. Jan
1, 1989; PA. 85—14-40,Art. III, § 3—32.1, eff. Feb~1, 1989;
PA. 86—1409,.~ 1, eff. Jan.1, 1991; PA. 88—690, § 10, eff.
Jan.24, 1995; PA. 90—274, § 5, eff. July 30, 1997; P.A. 92—
574, § 5, eff. June26, 2002.
FormerlyIll.Rev.Stat.1991,ch. 1i13~,¶ 1040.

5/40.1. Appealof siting approval
§ 40.1. Appealof siting approval.
(a) If the county board or the govei’ning body of the

municipality, è.s determinedby paragraph(c) of Section39 of
•this Act,‘refusesto grantor grants’withconditionsapproval
underSection 39.2 of this Act, the applicantmay,within.35
days after the date on which the local siting authority
disapprovedor conditionally approvedsiting, petition for a
hearing before the Board to contest the decision of the
countyboardor thegoverniifgbodyof themunicipality. The
Board shall publish 21 day notice of the hearing on the
appealin a newspaperof generalcirculationpublishedin that
county. The cou~ntyboardor governingbodyof the muriici-
pality shall appearas respondentin such hearing,andsuch
hearingshall be basedexclusivelyon the record before the
county boardor the governingbody of the municipality. At
suchhearingtherulesprescribedin Sections32 and33 (a) of
thisAct shall apply,and the burdenof proofshall be•On the
petitioner; however,no newor additionalevidencein support
of or in opposition tO any finding, order, determinationor
decisionof the appropriatecounty boardor governingbody
of the municipality shall be heardby the Board. In making
its orders and determinationsunder this Section the Board
shall include in its considerationthe written decisionand
reasonsfor the decisionofthe county boardor the governing
body of the municipality, the transcribedrecordof the hear-
ing held pursuantto subsection(d) of Section39.2, andthe
fundamentalfairnessof the proceduresusedby the county
boardor the governingbody of the municipality in reaching
its decision. TheBoardshall transmita copyof its decision
to the office of the county board or governingbody of the
municipality whereit shall be availablefor public inspection
andcopiedupon paymentof the actualcost of reproduction.
If thereis no final actionby the Boardwithin 120 daysafter
the dateon which it receivedthe petition, the petitionermay
deemthe site location approved; provided, however, that
thit period of 120 days shall not run for anyperiod Of time,
not to exceed30 days,during which the Board is without.
sufficientmembershipto constitute_thequorumr~p~j?y . -

‘iub~en(ilyafSj~fi~n5 of thisAct, and providedfurther,
that such 120 day period shall not be stayedfor lack of
quorum beyond30 days regardlessof whether the lack of
quorum existsat the beginning of such 120 day period or
occursduringtherunningof such120 day period.

(b) If the county board or the governing body of the
municipality as determinedby paragraph(c) of Section39 of
this Act, grantsapproval underSection 39.2 of this Act, a
third party other thanthe applicantwho participatedin the
public hearingconductedby the county board‘or governing
boly of the municipality may, within 35 days afterthe date
on which the local siting authority grantedsiting approval,
petition the Board for a hearingto contestthe approvalof
the county boardor the governingbody of the municipality.
tJniessthe Boarddeterminesthatsuchpetition is duplicative
or frivolous, or that the petitioner is so locatedas to not be
affected by the proposedfacility, the Board shall hear the
petition in accordancewith the terms of subsection(a) of this
Section and its proceduralrules governing denial appeals,
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415 ILCS 5/41

5uch hearingto be basedexclusively on the record before
countyboardor the governingbody of themunicipality. The
burdenof proofshall be on thepetitioner; The countyboard
or the governingbody, of the municipality and the applicant
shallbenamedas co-respondents.

TheBoardshalltransmita copy of its decisionto the office
of” the county boardor governingbody of the municipality
whereit shall be available for public inspectionandmaybe
copied upon payment of the actual cost of reproduction.

(c) Any personwho files apetition to contesta decisionof
the countyboardor governingbody of the municipalityshall
paya filing fee.
PA. 76—2429,§ 40.1, addedby PA. 82—682, § 1, eff. Nov. 12,
1981. Amendedby PA. 82-783,Art. IV, ‘~ 34, eff. July13,
1982; P.A. 83—1355,eff. Sept.9, 1984; PA. 83—1522, § 1, eff.
July 1, 1985; P_A. 84—832, Art. II, § 13, efl~Sept. 23, 1985;
P.A. 85—1331, § 1, eff. Jan.1, 1989; PA. 92—574, § 5, eff.
June26,2002.
FormerlyIll.Rev.Stat.1991,ch. 111Y~,1! 1040.1.

5/40.2. Application of review process
§ 40.2. Application of reviewprocess.
(a) Subsection(a) of Section 40 does not apply to any

permit which is subject to Section 39.5. If the Agency
refusesto grant or grantswith conditionsa CAAPPpermit,
makesa determinationof incompletenessregardinga sub-
mitted CAAPP application, or fails to act on an application
for a CAAPP permit, permit renewal, or permit revision
within the timespecified in paragraph5(j) of Section39.5 of
this Act, the applicant,anypersonwho participatedin, the
public commentprocesspursuantto subsection8 of Section
39.5of this Act, or anyotherpersonwho couldobtainjudicial
review pursuantto Section41(a) of this ,Act, may, within 35
days after final permit action, petition for a hearingbefore
the Board to contestthe decisionof the Agency. However,
the 35-day period for petitioning for a hearing may be
extendedby the applicantfor an additionalperiodof time’ not
to exceed90 days by written noticeprovided to the Board
from the applicantand theAgency within the initial appeal
period. If anotherpersonwith standingto appealwishesto
obtain an extension,theremustbe awritten noticeprovided
to the Boardby thatperson,the Agency,-and the applicant,
within theinitial appealperiod. Notwithstandingthepreced-
ing requirements,petitiOns for a hearingbefore the Board
under this subsectionmay be filed after the 35-dayperiod,
only if such~petitionsare basedsolely on groundsarising
afterthe 35-dayperiodexpires. Suchpetitionsshallbe filed
within 35 daysafterthenewgroundsfor reviewarise. If the
~nal permit actionbeingchallengedis theAgency’sfailure to
tale final action, a petition foi a hearingbefore the Board
shall be filed before the Agency deniesor issuesthe final
permit.

The Agency shall appearas respondentin such hearing.
At suchhearingthe rulesprescribedin Sections32 and33(a)
of this.Act shall apply, and the burdenof proof shall be on
thepetitioner.

(b) TheAgency’s failure to takefinal actionwithin 90.days
of receiptof an applicationrequestingminorpermitmodifica-

~tionprocedures(or 180 days for modifications subject to
groupprocessingrequirements),pursuantto subsection14 of
Section39.5, will he subjectto this SectionandSection41 of
thisAct.

(c) If thereis no final actionby theBoardwithin 120 days
after the dateon which it receivedthe petition, the permit
shall not ‘be deemedissued; rather,the petitioner shall be
entitled to an Appellate Court order pursuantto Section

41(d) of this Act. The period of 120 days shall not run for
any periodof time, not to exceed30 days, duringwhich the
~o~rd is without sufficient‘~fi’ieinbershipto constitute the
quorumrequiredby ‘subsection(a) of Section 5 of this Act;
the 120 day period shall not be stayed.for lack of quorum
beyond30 days,‘regardlessof whetherthe lack of quorum
existsat the beginningof the 120 dayperiodor occursduring
therunning of the 120 dayperiod.

(d) Any personwho files a petition to contest the’ final
permit actionby the Agency underthis Sectionshall pay a
filing fee. ,

(e) The Agency shall notify USEPA, in writing, of any
petition for hearingbroughtunder this Section involving a
provision or denial of a PhaseII acid rain permitwithin 30
days of thefiling of the petition. USEPAmayintervene~s a
matterof right in anysuchhearing. TheAgencyshall notify
[JSEPA, in writing, of any determinationor order in’ a
hearingbroughtunderthis Sectionthat interprets,voids, or
otherwiserelates to any portion of a PhaseII acid rain
permit.
PA. 76—2429, § 40.2,’added‘by PA. 87—1213, § 50, eff. Sept.
26, 1992. Amendedby P.A. 88—464, § 5, eff. Aug. 20, 1993;
PA.’88—690, § 10, eff. Jan.24, 1995; P.A.91—357, § 199, eff.
July29, 1999; P.A.92—574, § 5, eff. June26,2002.
FormerlyIll.Rev.Stat.,ch. 111~.l,1! 1040.2.

TITLE XI: JUDICIAL REVI~W

Section
5/41. Judicialreview.

5/41. Judicial review
§ 41. Judicial‘review.
(a) Any party to a Boardhearing,any personwho filed a

complaint on which a hearingwas denied,any personwho
has beendenieda varianceor permit under this Act, any
partyadverselyaffectedby a final order or determinationof
the Board, and any personwho participated in the public
commentprocessundersubsection(8) of Section39.5 of this
Act mayobtainjudicial review,by filing a petition for review
within 35 days from the date that a copy of the order or
otherfinal actionsoughtto be reviewedwasserveduponthe
party affected by the order or other final Board action
complained of, under the provisions of the Administrative
Review Law, as amendedand the rules adoptedpursuant
thereto,’exceptthat review shall be affordeddirectly in the
AppellateCourtfor the District in which the cause‘of action
aroseand not in the Circuit Court. Reviewof anyrule or
regulationpromulgatedby the Board shall not‘be ]iinited by
this sectionbut may also be hadas providedin Section29 of
thisAct.

(b) Any final order of the Board underthis Act shall be
basedsolely on tl~eevidencein ~herecord of the particular
proceedinginvolved, and any such final order for permit
appeals,enforcementactionsandvarianceproceedings,shall
be invalid if it is againstthe manifestweightof the evidence.
Notwithstandingthissubsection,the Boardmayincludesuch
conditionsin grantingavarianceand may adopt suchrules
andregulationsasthe policiesof thisAct mayrequire~If an
objection is madeto a variancecondition, the board shall
reconsiderthe condition within not more than75 days from
the dateof the objection.

(c) No challengeto the validity of a Boardorder shall be
madein any enforcementproceedingunderTitle XII of this
Act2 as to any issuethat could havebeenraisedin a timely
petition for reviewunderthis Section.

1907 ENVIRONMENTAL SAFETY



NATURE OF THE CASE

This casebeganwhenWasteManagementofIllinois, Inc. (hereinafter“WMII”) filed an

applicationwith the KankakeeCounty Board for siting approvalfor a new regionalpollution

control facility (hereinafter~‘Landfihl”).actually for expansionof their existing facility in

KankakeeCounty. After a lengthy and contestedpublic Hearing before the County Board, the

County Board voted to deny the application. WMII subsequentlyappealedthis denial to the

Pollution Control Board and, on July 1. 2004, Merlin Karlock. an adjacentpropertyownerwho

had activelyparticipatedasan objectorin the Hearingsbeforethe County Board. filed with the

Pollution Control Board a Petition for Leave to Interveneor, alternatively,for Leaveto File ‘an

Amicus Curiae Brief. Both WMII and KankakeeCounty filed Responses,objecting to the

Petition and, on July 22, 2004, the Pollution Control Board enteredits’ Order. denying the

Petition to Intervene,but grantingMerlin Karlock leave to file an Amicus Brief This appeai

followed and was, subsequently,consolidatedwith the appeal of Michael Watson. another

adjacentproperty owner who had, likewise, petitioned for leave to intervenein the Pollution

Control Board proceedingsand whosePetition wasdeniedin the sameOrder that deniedthe

Petitionof Merlin Karlock.

ISSUES PRESENTED FOR REVIEW

I. ‘ WHETHER THE AUTHORITY RELIED UPON BY THE POLLUTION
CONTROL BOARD IN DENYING KARLOCK’S PETITION TO
INTERVENE IS MINIMAL AND EASILY DISTINGUISHED.

II. WHETHER DENYING INTERVENTION IN THIS CASE LEADS TO
ABSURD AND UNJUST RESULTS AND MAY BE INCONSISTENT
WITHTHELEGISLATIVE INTENT.

III. WHETHERTHE INCONSISTENTPOSITIONS TAKENBY KANKAKEE
COUNTY’SATTORNEYSREQUIREALLOWINGINTERVENTION BY

A PARTY WHOSEONLYINTEREST iS THAT THE LOCAL DENIAL
OFSITING BE AFFIRMED.



JURISDICTIONAL STATEMENT

This is an appeal as of right, pursuantto 415 ILCS 5/41(a) as construedin Citizens

AgainsttheRandolphCo. Lan4fihi v. Pollution ControlBoard, 178111.App. 3d 686, 533 N.E.2d

401 (
4

thl Dist. 1988). This Court’s jurisdiction to entertaina direct appealfrom a denial of a

Petition to Intervenewas the subjectof previousMotions to Dismiss this appeal,filed by the

Pollution Control Board on November9, 2004, and by WMII on November 18. 2004. This

Courtdeniedsaidmotionsanddirectedthepartiesto furtheraddressthe issuein their Briefs. On

that issuePetitionerKarlock adoptsand reiteratesasif fully set forth herein, the argumentsof

Co-Petitioner.MichaelWatson,in Watson’sBrief

STATEMENT OF FACTS

This is thefourth, andhopefullythe last, in a seriesof relatedcasesbeforethis Court. all

dealing with landfill siting in KankakeeCounty. Illinois. They are related in that WMII,

KankakeeCounty,andthe Pollution Control Board arepartiesto all four cases. A brief review

of thosecasesis essentialto set thebackgroundfor the argumentsmadein this appeal. In the

first ofthosecases(3-03-0025)Town& CountryUtilities, Inc., and KankakeeRegionalLandfill.

LLC, (hereinafter“Town & Country”) soughtsiting approvalfor a newlandfill from the City of

Kankakee. After a lengthy public hearing,the KankakeeCity Council unanimouslyapproved

thesiting application. WMII andKankakeeCounty,who bothappearedasobjectorsat the siting

hearing,appealedthe decisionto thePollution ControlBoard andthe PCBreversed,finding that

the City Council’s deëisionthat theproposedfacility wasso-designed,located,and proposedto

beoperatedasto protectthepublic health,safetyandwelfarewasagainstthe manifestweightof

the evidence. Town & Country appealedto this Court, from that reversal,and both WIvill and



KankakeeCounty cross-appealed,arguingamongotherissues,that thePCB erredin finding that

the Town & Country application was consistent with the KankakeeCounty solid waste

managementplan, since that plan allowed for no landfills, other than the expansionof the

existingWMII landfill. Thatcasehasbeenfully briefedandarguedandi’s pendingdecision.

The second in the series of casesis 3-03-924. In this case. WMII applied to the

KankakeeCounty Board for expansionof their existing landfill in KankakeeCounty. After

anotherlengthy public hearing,at which both Petitionersherein,Merlin ICarlock and Michael

Watson, as well as the City of Kankakeeappearedand participatedactively as objectors,the

CountyBoard grantedthe application. The objectors,includingKarlock and Watson,appealed

this decisionto the Pollution Control Board, which, onceagain, reversedthe underlyinglocal

decision,finding in this casethat the CountyBoardlackedjurisdictiondue to WMII’s failure to

comply with the statutory pre-filing notice requirements. WMII appealedthat reversalto this

Court,which, in an OrderdatedFebruary4, 2005, affirmed thedecisionofthe Pollution Control

Board. In that case,KankakeeCounty arguedthat its original decision,grantingsiting approval.

shouldbe reinstated. That caseis now pendingbefore the Illinois SupremeCourt on WMII ‘s

Petitionfor Leaveto Appeal.

After the Pollution ControlBoard’sreversalof the City of Kankakee’sdecisiongranting

it siting approval,Town & Country, concurrentlywith its appealto this Court. filed a second

applicationfor local siting approvalwith the City of Kankakee. Onceagain,KankakeeCounty

andWMII appearedandparticipatedasobjectorsand,onceagain,theCity Council approvedthe

applicationof Town & Country, this time on August 19. 2003. KankakeeCounty and WM1I

both appealedthis decisionto the Pollution ControlBoard. which affirmed the City Council in an

opinion of March 18, 2004. WMII and KankakeeCounty both appealedthat decisionto this

.3



Court. as CaseNo. 3-04-0271,which is partially briefed and remainspending. In its Brief

recentlyfiled, KankakeeCountyargued,amongotherthings, that the City of Kankakee’ssiting

decisionwas inconsistentwith the County’s solid waste managementplan, which intendedthat

no new landfills be sited, other than expansionof the existing WMI facility. (County of

KankakeeBriefat Page33 in CaseNo. 3-04-0271).

After the Pollution Control Board reversedKankakeeCounty’s initial grant of siting

approval,WMII, concurrentwith its appealof thatreversalto this Court, filed a new application

for siting approvalwith KankakeeCountyon September26, 2003. (C3). Publichearingson this

applicationoccurredfrom January12 to January21, 2004. Merlin Karlock is the ownerof one

hundredsixty (160) acresof land immediately adjacentand contiguousto the proposedWMII

site. (C71). He participatedactively as an objectorduring the local public hearings, cross-

examiningwitnesses,calling witnessesof his own, offering exhibits into evidence,and making

argumentsagainstthe application. (C7I).

On March 17, 2004,the CountyBoard, by majority vote, deniedWMII’s applicationfor

siting approvalon the basis.that statutorysiting criteria i * iii andvi had not beensatisfied (C16.

415 ILCS 5/39.2(a)). The threecriteria which the County Board found to be unsatisfiedare

generallyreferredto as need,land usecompatibility/propertyvaluesand traffic. The County

Board did find, however,subjectto certainconditions,that thefacility was so-designed.located

andproposedto he operatedthat the public health,safety andwelfare would he protected(C7-

C14).

WMIJ subsequentlyfiled a Motion to RenewConsiderationwith the County Board and

the CountyBoard wasdeadlocked1 3-13 on themotion on April 13. 2004. (C4).



WMII thenappealedthe County Board’sdenial of its siting applicationto the Pollution

Control Board,allegingthat the decisionwas fundamentallyunfair, unsupportedby the record.

and againstthe manifestweight of the evidence. WMII notedin its Petition that the County

Regional Planning Commission, which physically conducted the siting hearing. had

recommendedapproval of the siting application. That appeal remainspending before the

Pollution Control Board,andis the casein which Petitionersseekto intervene.

In all four of the relatedappellatecaseslisted herein,aswell as the remainingpending

casebefore the Pollution Control Board, the KankakeeCounty Board hasbeenrepresentedby

CharlesHeistenof the law turn of Hinshaw& Culbertson.

On July 1, 2004, Merlin Karlock petitionedthe Pollution Control Board for Leave to

Interveneor. in the Alternative,to file’ an Amicus CuriaeBrief in the WMII appeal. Karlock

allegedthat he wishedto contestthe Board’sfindingof March 17,2004that theproposedfacility

wasso-designed,locatedand proposedto heoperatedthat thepublic health,safetyand welfare

would be protectedand that this finding by the County Board was, in fact, againstthe manifest

weight of the evidence. (C72). Karlock also alleged here that the County Board and its

attorneyswould not zealously advocatein defenseof the County Board’s denial of siting

approval. In additionto the 13-13voteon thereconsideration.Karlock expressedconcernabout

the natureof the relationshipbetweenthe County Board’s attorneysand WMIL basedupon

WMII’s previousoffer to financially supporttheCounty’s defenseof its solid wastemanagement

plan in opposingtheCity of Kankakee’ssiting decisions. Headditionally pointedout that, for a

long period of time, the County Board’sattorneys,Hinshaw& Culbertson,had addressedtheir

invoicesfor legal servicesto the “KankakeeCounty Landfill.” (C73-76-79). Lastly. Karlock

pointed out that the attorneyswho representedthe County Board in WMIT’s Pollution Control



Board case.had representedthe County “staff’ during the siting hearingsand,as such,had co-

authoredareport’recomrnendingapprovalof the siting application. (C73-74).

Michael Watson,anotheradjoining propertyownerwhoparticipatedasanobjectorin the

underlyinglocal siting hearings,also filed a Petitionto Intervenein the Pollution Control Board

case. The County Board filed a responsein opposition to that Petition and it also opposed

Watson’salternativeMotion for Leaveto File an Amicus CuriaeBrief. In opposingWatson~s

participation as an Arnicus, KankakeeCounty noted that “Mr. Watson will not simply he

advisingthis Board regardingthe law, but he will be advocatinga point-of-view andurging this

Boardto find in favor of theCountyBoardand againstWMII.” (SRi-b). TheCounty Board of

KankakeeCounty also opposedKarlock’s Petition to Interveneor, alternatively,for Leave to

File anArnicus CuriaeBrief. Thetwelve(12)pageobjection,filed by theCountyand signedby

CharlesHeiston, is largely a vitriolic, namecalling, personalattackon the attorneyfor Merlin

Karlock, where Karlock’s argumentsare characterizedin various placestherein as “standard

mantra.. .tired arguments...nonsense.. .mean-spiritedsensationalism...time-worn.. .hide bound

.and generic.” (C113-115). The County’s responsealso urged rejection of Karlock’s

alternativeprayerthat he be allowedto file an Amicus Brief, stating that suchBrief would he

“advocatinga self-interested,biased,andhighly subjectivepoint ofview.” (C121, 122). Finally.

theCountyargued,

“Mr. Karlock should also be denied the right to becomean Amicus Curiae
becausehe is not a “friend” of theBoard asis madeclearthroughMr. Karlock’s
Petition, which presentsuntruths to this Court in a hostile and unprofessional
manner. The County respectfullysubmitsthat Mr. Karlock’s Petition is only a
small harbingerofthe biasedintemperaterhetoric that would follow if he and his
attorneywereallowedto proceed.” (C121).



Without commentingon thesubstantiveargumentsraisedby Merlin Karlock. andon vei

narrowlegal grounds,mainly relying on it’s own pastdecisions,the Pollution Control Board

deniedthePetitionfor Leaveto Intervene. (C128-129).

ARGUMENT

Introduction

In order to avoid repetition and duplication, PetitionerKarlock hereby adoptsin their

entirety.as if fully set forth herein, the argumentsraisedby PetitionerMichael Watson in his

Brief. However, Karlock assertsas additional grounds for reversalof the Pollution Control

Board’sdecision,thefollowing:

‘I. THE AUTHORITY RELIED UPON BY THE POLLUTION CONTROL
BOARD IN DENYING KARLOCK’S PETITION TO INTERVENE IS
MINIMAL AND EASILY DISTINGUISHED.

Theopposingpartiesin this caseall appearto operateundertheconceptionthat it is well-

settledand establishedthat a third-partydoesnot havethe right to intervenein Pollution Control

Board appealsbroughtby an unsuccessfulsiting applicant. This is a misconception. Certainly.

the Pollution Control Board hasconsistentlydeniedevery Petition to Interveneby a third-party

broughtin similar circumstances,but reiteratinga precedentthat is, at best, thinly supportedby

caselaw, doesnot add to the weight which should he given to the Pollution Control Board’s

position. As pointedout correctly in Michael Watson’sbrief, this Court’s review is in fact de

novo. In denying Karlock and Watson’s Petitionsto Intervene, the Pollution Control Board

relies on a numberof its own previous decisions,all of which are best understoodas prior

consistentstatements. Only two appellatedecisionsare cited by the Pollution Control Board.

both 1 987 decisionsfrom the SecondDistrict. Oneof these. WasteManagementof Illinois, Inc.

v. PC’B, 160 III. App. 3d 434, 513 N.E.2d 592 (2h1(~Dist. 1987) simply defers to the precedent



announcedby that sameCourt in the otherdecision,McHenryCountyLandfIll, Inc. v. JEPA. 154

Ill. App. 3d 89 506N.E.2d 372 (2’~Dist. 1987). Thedecisionin McI-JenryC’ow7I is the sole and

entire basisfor the denial of the Pollution Control Board of interventionby a third-party. A

carefulreadingof McHeniyCountyshowsthat that decisionis basedon two simple principles.

thatdueprocessdoesnot necessarilyinclude theright to appealadministrativedecisionsand that

landfill siting is statutorysothat onecannotcreaterights not explicitly grantedby the legislature.

As expressed,thoseprinciplesare,however,so generalthat they lack real meaning.unlessthe

context is known. In McHenry County, the Pollution Control Board did allow third-partiesto

interveneand,whentheissuewasaddressedto theAppellateCourt, the Pollution Control Board

hadalreadyaffirmed the underlyinglocal decisiondenyingsiting approval. It is, therefore,with

perfecthindsight, that the Appellate Court was able to note that objectors that opposedthe

landfill did not need to be grantedleave to intervenebecausethey would not he adversely

affected by the Pollution Control Board’s decisionaffirming the local denial. The Mcl-Ieni-v

CountyCourt relied in this regard on Do/nickv. Redmond,4 Ill. App. 3d 1037.283 N.E.2d 113

(First Dist. 1972). In Dolnick, Plaintiffs were denied the right to intervenebecausethe Court

correctly pointedout that theywereassertingrights heldby othersandnot by themselves.

It becomes clear then, in reviewing the legal analysis supporting the denial of

interventionby a third-party in Pollution Control Boardappealsthat we quickly get away from

the factual situationpresentedby PetitionersWatsonand Karlock. In McHenrvC ‘ounty the party

interveningwasLandfill EmergencyAction Committee,a citizensgroupof objectors,and it was

easyfor the AppellateCourt to find that their rights had not beenadverselyaffectedwhen the

Pollution ControlBoardhadalreadyruled in their favor. TheCourt relied on anothercasewhere

interventionwasproperlydeniedbecausethe would-beintervenerswere not assertingtheirown

rights, but rather the rights of others. In this case,both Watsonand Karlock are adjacent.



contiguousreal estateownerswhosepropertyrights standto be immediately impactedby the

final outcome. It is often saidthat good factsmakebad law and, one cannothelp hut wonder

whetherthe McHeniyCountyCourt would havemadethe samedecision,if it hadcontemplated

that the precedentit announcedwould one day be applied againstthe property rights of an

adjacentcontiguouslandowner.

II. DENYINGINTERVENTION IN THIS CASE LEADS TO ABSURD AND
UNJUST RESULTS AND MAY BE INCONSISTENT WITH THE
LEGISLATIVE INTENT

The legislativeschemefor appealinglocal siting decisionsis setout in 415 1.LCS 5/40.1

which.in subpart(a) describestheproceduresfor an applicantappealingfrom a denial ofa siting

applicationand in subpart(b) theproceduresfor third-parties,otherthan theapplicant,appealing

from local approvalof a siting application. Thesetwo subpartsarebestviewedasmirror images

of eachother in that they lay out what happensin the eventof denial and what happensin the

eventof approval. In the eventthat a siting applicationis approved,all partiesto the local siting

hearingareautomaticallypartiesin the Pollution Control Board review. It only makessense

then that the legislaturewould haveintendedthat all participantsat the local siting hearingbe

parties in an applicant’s review of a denial. It makesno sensethat the legislature would

determinethat a third-party’s interestscan be adequatelyrepresentedby the local decision

maker, when an applicant appealsfrom denial, but that an applicant’s interestscannot he

adequatelyrepresentedby the local decisionmakerwhenathird-partyappealsfrom approval.

In construinga statute,the first and most fundamentalprinciple of constructionis to

ascertainand to give affect to the intention of the legislature. In re Application of County

C.~oiieciorof DuPage Countyfbr Judgmentfor DelinquentTa~e.sfor the Year 1 992, 1 8 1 Ill.2d

237, 692 N.E.2d 264 (1998). Seemingly inconsistent statutory pronouncementsshould he



construedharmoniously wheneverpossible, so as to give them both affect. Lii)’ Lake Road

Defenders v. Countyqf McHenry, 156 I11.2d 1, 619 N.E.2d 137 (1993). §40.1(a) of the

EnvironmentalProtectionAct doesnot expresslygrantstandingto third-partyobjectorswhenan

applicantappealsfrom a local denial of siting. However, it doesnot, either expresslyor by

implication, deny standing to such third-party objectors. When that subsectionis read in

conjunctionwith subsection(b) which dealswith appellateprocedureswhen siting approval is

granted,the most harmoniousreadingof the entire statuteis that the legislatureintended all

participantsat the local siting hearingto have standingin subsequentPollution Control Board

appeals,regardlessof which partyinitiates theappeal.

To find a different legislativeintent would leadto absurdandunjustresults. If the Board

hadgrantedsiting approval,Karlock and Watsonclearly could haveappealedto the Pollution

ControlBoard and, if the Pollution Control Board had affirmed the local decision,Karlock and

Watsonwould have standingto appeal before this Court. However, if the Pollution Control

Board reversesthe local siting denial in this case.Karlock and Watson,by virtue of their not

beingparticipantsin the Pollution Control Board case,would not havestandingto appeal that

reversalto this Court. Accordingly, we could havea scenariowhere, despitesiting approval

grantedby the Pollution Control.Board(throughreversalofthe local siting decision),the third-

partieswho aredirectly affectedhaveno standingfor furtherappealsolelybecause.they did not

initiate theappeal. Moreover,Karlock hasindicatedin his Petitionto Intervenethat he wishedto

contesttheBoard’sdecisionthattheproposedfacility was so-designed,located,and proposedto

he operatedasto protectthe public health,safetyand welfare. Hadthe’ Boardfound in favor of

WMI on all of the otherstatutorysiting criteria, Karlock would clearlyhave beenable to raise

this issuein a Pollution ControlBoardappeal. Now. however,Karlock is facedwith a situation

wherehis potentially meritoriousargumentmay neverbe raised. If the Pollution Control Board



reversesthe City Council’s denial on the other criteria, the correctnessof the City Counci[s

decisionon thepublic health,safetyandwelfarecriterionbecomesparamount.

There is clearly no legal or logical reasonto forecloseargumentsbasedsolely upon

which party initiates an appealin the first instance. Accordingly, to avoid unjust and absurd

results,§40.1 of the EnvironmentalProtectionAct mustbe readto allow all participantsat the

local siting hearingto participatein appeals,regardlessoftheoutcomeat the local siting hearing.

III. THE INCONSISTENT POSITIONS TAKEN BY KANKAKEE COUNTY’S
ATTORNEYS REQUIRE ALLOWING INTERVENTION BY A PARTY
WHOSE ONLY INTEREST IS THAT THE LOCAL DENIAL OF SITING
BE AFFIRMED.

The facts as recited earlier point to a long litigious history where KankakeeCounty

opposedthesiting ofa landfill by the City of Kankakeein favor of expandingthe existingWaste

Management landfill which was subject to the jurisdiction of the County. Accordingly.

KankakeeCountyopposed,and continuesto oppose,the affirmative siting decisionsby the City

of Kankakeeand the decisionby the Pollution Control Board affirming the City of Kankakee.

Karlock hasalleged and, for purposesof this appeal,it niust be deemedas true, that WMII

offeredto anddid financially supportthoseefforts on thepartofKankakeeCounty.

Everything was consistentand everyoneknew their roles throughouttwo siting hearings

by the City of Kankakeeand two siting hearingsby the County of Kankakeeuntil Kankakee

County,on March 18, 2004, deniedWMII’s secondapplicationfor siting approval. At thetime

of that denial,WMII wasappealingthePollution ControlBoard’sreversalofthe County Board’s

approvalof its initial siting application. PetitionerKarlock, who was also a party to that appeal.

filed a Motion to Dismissthat appeal(CaseNo. 3-03-0924)on the groundsthat the Kankakee

County Board’s denial of the Requestfor Siting Approval in March of2004, acted asa repealh~



implication of its previous approval of an essentiallyidentical siting application. Kankakee

County’sattorneysobjectedto that motionandactuallyargued,in apleadingfiled September14.

2004, that the initial grantof siting approvalandsubsequentdenial, arenot inconsistentand can

be reconciled.

PetitionerKarlock is troubledthat KankakeeCounty’s attorneyswould, afterthe County

had denied WMII’s second application for siting approval, continue to argue in favor of

reinstatingthe original approval. CaseNo. 3-03-0924is now concluded by this Court affirming

the Pollution Control Board, hut had KankakeeCounty, which was in that appealaligned with

WMII, prevailed; it would have renderedthe County Board’s later denial of siting approval

moot. PetitionerKarlock is furtherconcernedthat theCountyattorneyswould continueto argue,

as they have in Case No. 3-04-0271,that the City of Kankakee’sapprovalof the Town &

Country siting application is inconsistentwith the County’s solid waste managementplan

becausethat plan contemplatesexpansionof the Waste Managementfacility as the only

acceptablelandfill alternative.

Mostly, however,PetitionerKarlock is concernedthat KankakeeCounty would oppose

interventionin a caseby partieswho support the County’s denial of siting. The vitriol with

which the County opposed,thosePetitions only addsto the concern. If the County’s attorneys

were interestedin supportingthe County’s decision,they should welcomenew ideas.another

point of view and argumentson theirbehalfwhich they might not havethoughtof. Insteadthe

County’s attorneyscomeright outand statethat they opposeWatson’.sparticipation.evenasan

Arnicus.because“he will beadvocatinga point ofview and urging this Boardto find in favorof

the CountyBoard and againstWMII.” Given the previoushistory (inadvertent,or not) of these

sameattorneys, addressingtheir invoices for legal servicesrenderedon behalf o’f Kankakee



County to the “KarikakeeCountyLandfill,” a reasonablepersonwould havereasonfor concern

about the quality and zealousnesswith which the County Board’s denial of siting will he

defended.

KankakeeCounty, in its objectionto Watson’sPetition to Intervene,points out that the

attorneygeneralhasa duty to representthe interestsof “the people”and that a state’sattorney’s

rights and dutiesareanalogousto thoseof the attorneygeneral. PetitionersKarlock and Watson

arepartof“the people”and,if anythingis clearfrom thepleadingsfiled in this case,it is that the

KankakeeCounty State’sAttorney hasno interest, whatsoever,in representingtheir rights.

Similarly, KankakeeCounty’s Responsepoints out that it is presumedthat electedofficials

would adequatelyrepresentthe interestof thepublic. Thatpresumption,however, is thoroughly

rebuttedby the fact that the attorneysfor thesesameelectedofficials would opposeintervention

by membersofthepublic who supportthedecisionoftheelectedofficials.

CONCLUSION

For the foregoingreasons,PetitionerMerlin Karlock respectfullypraysthat the decision

of thePollution ControlBoard,denyinghis Petition for Leaveto Intervenebe reversedandthis

matter be remandedto the Pollution Control Board with direction for further proceedings

consistentwith theOrderoftheCourt.

Respectfullysubmitted, ,~. -‘

MER~KARLOCK / ‘y

BY: _________________

G~O~OE~MUELLER
Adorneyfor Petitioner.Merlin Karlock

GEORGEMUELLER, P.C.
501StateStreet
Ottawa,Illinois 61350
(815) 433-4705
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BEFORE TIlE ILLINOIS POLLUTIONCONTROLBOARDRE c ~ ~‘v~CLERK’S OFFICE

JUL 012004
WASTEMANAGEMENT OF )
ILLINOIS, INC., A DelawareCorporation, ) . PoIIut Control Doard

Petitioner, ) DocketNo.: PCB 04-186
) (Pollution Control Facility

VS. . ) Siting Appeal)
)

COUNTYBOARD OF KANKAKEE, )
)

Respondent. ‘ )

MERLIN KARLOCK’S PETITION FOR LEAVE TO INTERVENE OR.
ALTERNATIVELY, FOR LEAVE TO FILE AN AMICUSCURIAEBRIEF

Now comesMerlin. Karlock,(Karlock) by his attorney,GeorgeMueller,P.C.,and

pursuantto Illinois Pollution ControlBoard(Board)Rule 101~402requeststhis Board~sleaveto’

interveneasapartyin. thismatter. In thealternative,andwithoutwaivinganyrights including

rights onappe~l,shouldsuchMotion bedenied,Karlockseeksleaveto file an amicuscuriae

briefpursuantto 101.628(c)oftheGeneralRulesoftheBoard. In supportofthisPetition,

Karlock statesasfollows:

1. On August16, 2002,WasteManagementofillinois, Inc. (WMI) filed anapplication

for sitelocationapprovalofa regionalpollutioncontrolfacility, namelyaverticalandhorizontal

expansionof an existingmunicipalsolidwastelandfill in. KankakeeCounty,Illinois. The

applicationwas filedpursuantto Section39.2 oftheEnvironmentalProtectionAct. The

Kankakee’CountyBoardsubsequentlygrantedsiting approval,andthePollution ControlBoard

reversedon review,finding thattheKankakeeCountyBoardlackedjurisdictionto conductthe

sitingproceedingsbecauseWIVIl hadnotproperlyservedall adjoininglandownerswith pre-filing

1
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noticeasrequiredby theAct. WIvil thenfiled asecondapplicationfor site locationapproval,

whichapplicationwasdeniedby theKankakeeCountyBoardon March 17, 2004.

2. Karlockparticipatedactivelyasanobjector,cross-examiningwitnesses,calling

witnesses,andoffering exhibitsandevidencein boththefirst andsecondhearingson theWMI

sitingapplication. Inaddition,Karlockwasasuccessfulthird-partypetitionerin casePCB2003-

133 in whichthesiting approvalgratitedby theKankakeeCountyBoardon WIvil’s fir~t

applicationwasreversed.Accordingly,Karlockhasactivelyandsuccessfullyparticipatedin

theseproceedingsateverystageup to this point.

3. Karlock is thefeeorbeneficialownerof 160 acresofland immediatelynorthofthe

proposedWMI site,andby reasonof his owningrealestateadjacentand contiguousto the

subjectWMI property,his propertyrightswill beimmediatelyanddirectlyaffectedby the

outcomeofthis case. ‘

4. That there hasbeenpreviouslyfiled by MichaelWatson,anotheradjacentproperty

ownerwhoparticipatedactivelyin thepriorproceedingsherein,aMotion To InterveneAnd In

TheAlternativeMotion ForLeave.ToFile AnAmicusCuriaeBrief. Karlock herebyadopts,as

his ownbyreferenceasif fully setforth herein,all ofthelegal argmnentsmadeby Watsonand

all oftheauthoritiescited by Watsonin supportof thosearguments.

5. Thatnotallowingadjoininglandownersto participateasintervenersin landfill siting

appealsbroughtby unsuccessfulapplicantsfor localsiting approvalleadsto both absurdand

ur~justresults. For example,in theeventthatWMI is successfulin this appealontheargument

thattheCountyBoard’sdenialofsiting approvalwasagainstthemanifestweight ofthe

evidence,siting approvalwill bedeemedto begrantedby thisBoard’s reversalof thelocal

2 . L
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decision-maker.At thatpoint, however,noneofthepartieswho participatedasobjectorsin the

local siting hearingwill havetheopportunityto file aPetition ForReviewwith this Board

contestingtheCountyBoard’sjurisdictionto evenconductthe localsiting hearing,contestingthe

fundamentalfairnessoftheprocedures,orcontestingtheCountyBoard’saffirmativevote on

thosesubstantivesiting criteriawhich arenotatissuein WMI’s instantappealto theBoard.

Moreover,if this BoardreversestheKankakeeCountyBoard,noneoftheobjectorswho

participatedin thelocal sitinghôaringwill havestandingto appealsaidreversalto theAppellate

CourteventhoughWMI will thenhavefinal sitingapprovaljustas if theCountyBoardhad

grantedlocal sitingapprovalandthePCBhadaffirmedthatlocal decision.

6. That,in. fact, theKankakeeCountyBoard’sdecisionofMarch 17,2004finding that

substantivesiting Cntenonii hadbeenmetandthat the facility wasso designed,located,and

proposedto beoperatedthatthepublic health,safety,andwelfarewould be protectedwas

againstthemanifestweightoftheevidence.This argumentis mootonly if thePCBaffirmsthe

CountyBoard’sdenialof siting, andtheAppellateCourt affirmsthePCB. This point is not only

relevant,but essential,to a completedeterminationofall theissuesif eitherthePCBor the

AppellateCourtfinds in. favor ofWME in thiscaseand,absentintervention,adjoining

landownerswhoparticipatedatthelocal sitinghearingandmadethisargumentatthe local siting

hearingwill foreverbebarredfromhavingthe issuefully adjudicatedorreviewed.

7. Karlockfears thatneithertheCounty,norits attorneys,will advocateaszealouslyor

thoroughlyaspossiblein. defendingtheKaiikakeeCountyBoard’sdenial ofsiting approval.

ThatalthoughtheMarch17, 2004denialof siting approvalby theCountyBoardwasby majority

vote,WMI correctlypointsdut in Paragraph6 ofits~PelitionForHearingto this Boardthat at a

3



reconsiderationon April 13, 2004promptedby Wt~vfi’sMotion for same,the CountyBoardwas

deadlocke4in a 13-13vote. TheinclinationoftheCountyBoardto. continueto defendits denial

of siting is, therefore,not atall clearto Karlock. Moreover,thenatureof therelationship

betweentheCountyBoard’sattorneys,Hinshaw& Culbertson,andWMI was,itself, a

fundamentalfairnessissuearguedbyKarlock in PCBcase2003-133.BecausethePCBfounda

lackofjurisdictionin thatcase,this issuewasneverreached.Attached.tothis Petition, andmade

a parthereofasExhibit “A”, arePages13-16ofKarlock’s Brief in chiefto thisBoardin. PCB

case2003-133.

Thesepagesdetailnotonly thefact thatWMI offeredto financiallysupporttheCounty’s defense

ofits Solid WasteManagementPlan(whichdefenseis arguablytheonly basisforthe County’s

oppositionto thesiting applicationsofTown & Counliy Utilities, Inc. andKankakeeRegional

Landfill, LLC consideredby this Boardin. casesPCB 2003-31 andPCB2004-135),andthat

Hinshaw& CulbertsonrepresentedtheCountyin thosecases,therebyprofiting from Wivil’s

directorindirectcontributions.Additionally, Karlock’s previousBriefpointsout thatHinshaw

& Culbertson,from May, 2002 throughSeptember,2002, addressedits bills for legalservicesto

the“KankakeeCountyLandfill.” It is believedthatto date,Hinshaw& Culbertsonhasbeenpaid

in excessof$700,000for its representationof KankakeeCountyin connectionwith WMI’ s

applicationsfor siting approval,andin connectionwith thecloselyrelatedCountyoppositionto

theapplicationsofTown & Country.

8. Duringthe localsiting hearingson WivEl’s applicationfor sitingapproval,Hinshaw&

Culbertsonpurportedto representthe “KankakeeCountystaff.” As such,theyparticipatedin

authoringareportand recommendationswhich, in fact, recommendedthat siting approvalbe

4
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granted.TheCountyBoard’sdenialofMarch 17, 2004was,therefore,arejectionof its

attorney’srecommendation.

9. ThatHinshaw& Culbertson,as the legalrepresentativeofKankakeeCounty,is

advocatingpositionsin atleasttWo othercaseswhich arelegallyinconsistentwith theposition

whichtheyarenow requiredto advocateofi behalfofKankakeeCounty. This’Board’sreversal

of local sitingapprovalin PCBcase2003-131hasbeenappea1~dto theThird District Appellate

Courtby WMI, andtheCountyrepresentedby AttorneysHinshaw& Culbertsonhasarguedin

thatcasethat localsiting approvalof WMI’s applicationwasproperlygrantedandthatthePCB’s

reversalshould,itself, bereversed.This is so eventhoughtheCountyBoard’sactionofMarch

17, 2004denyingsiting approvalon WMI’s secondapplicationis clearlya legislative

nullification and impliedrepealof its prior grantof sitingapproval. Additionally,Hinshaw&

Culbertsonhasarguedin its AppellateBrief in casenumber3-03-0025,whereinTov~rn& Country

Utilities, Inc. andKankakeeRegionalLandfill, LLC seekreversalof thePCB’sdecisionin PCB

2003-31thaI Town& Country’sPetitionfor local sitingapproval’wasinconsistentwith the

CountySolid WasteManagem~ntPlanin thattheCounty’spreferredplanningalternativewas

expansionoftheexistingWivil facility.

10. Precedentfor thepropositionthatan attorney’sinconsistentpositior~sin different

casesunderminesthestrengthof hisargumentsis actuallyfound in abrief submittedto thePCB

by KankakeeCountyin. which its authorsassertthatKarlock’s argumentsin casePCB2003-133

areunderminedby aninconsistentpositionexpressedby Karlock’sattorneyin anothercase.A

copyofPage50 ofKankakeeCounty’sBrief in PCB2003-133is attachedheretoandmadeapart

hereofasExhibit “B”, andthis Boardis askedto reviewfootnote9 on thatpage. The lawfirm of

5
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Hinshaw& Culbertson,ofcourse,authoredtheCounty’sBrief andadvancedthecreative

argumentaboutattorneys’positionsbeingunderminedby priorinconsistentpositionsin other

cases.

WBEREFORE,Merlin Karlockpraysthat thisBoardgranth~mleaveto interveneasan

additionalRespondentforthepurposeofdefendingthedecisionoftheKankakeeCountyBoard

denyingWMI’s requestfor siting approvalandforthe furtherpurposeoffiling aCross-Petition

seekingreviewofthat portionoftheproceedingswhichwasfundamentallyunfair andseeking

reviewofthoseportionsof theCounty’s decisionfinding in favorof WMI andwhichareagainst

themanifestweightoftheevidence.Alternativelyarid withoutwaiving the aforesaidprayer,

Merlin Karlock seeksleaveto file anamicuscuriaebriefherein.

RespectfullySubmitted,

Merlin Karlock, Intervener

BY: QQ~,~
His ktorney .

GEORGEMUELLER, P.C
Attorneyat Law
501 StateStreet
Ottawa,IL 61350
Phone:(815)433-4705
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requirementsofthe local siting ordinanceandthe decisionmaker’srefusalto enforcethatsiting

ordinancedemonstratecollusionbetweenth~Coirnty andWMI andrenderedtheproceedings

fundamentallyunfair.

V. TheCountv~AndWMI’s Actions4Both BeforeAnd After TheFiling OfThe
Siting Application~Demonstrated Collusion And Pre-DeterminationOfThe
Issues.

BeforetheApplication for siting approvalwasever filed, WMI andKankakeeCounty

hadajoint planof actionto grantsiting approvalforaW~i1Iexpansionandto opposeany

facility sitedby theCity ofKankakee.This collusivejointplandiffers from thatallegedin the

ResidentsAgainstA PollutedEnvironmentcase(PCB 97-139) in thatheretheevidenceof

collusionis not circumstantial,butexistsin thewordsanddeedsof theco-conspiratorsThefirst

amendmentof the CountySolid WastePlanon October9, 2001containsa finding by theCounty

Boardthat, “the presentlandfill andits ownerhaveservedtheCountyandits residentswell for

27 years”andthat“theexpansionof thepresentlandfill would meettheneedsof the residentsof

the County forwastedisposalgeneratedwithin theCountyformanyyears.” (C-70I). Worstof

all, theCountyBoardin thisResolutionwenton to find, without havingheardanyevidence

regardingthemerits ofth~proposedexpansionthat,“the expansionofth~currentlandfill would

havepositive impactson theCounty...“ This is nothingshortofan unequivocallegislative

finding aboutthemerits ofasitingapplicationnot yet tiled. Moreover,theCountyBoardfound

in this Resolutionthat, “A secondlandfill would havenegativeimpactson Countyresidentsnear

thefacility .;.“

This sentimentwasreiteratedin the secondamendmentto theCountySolid Waste

ManagementPlanadoptedthedaybeforeTown& Countryfiled its sitingApplication with the

IT-
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City of Kankakeewherethe Countynowfound that, “A secondnon-contiguouslandfill would

haveimpactsupon Countyresidentslocatednearanysuchproposednewfacility.” (C-703).

KankakeeCoputy, in otherwords,committeditself Iegislative~yto opposeanynewlandfill other

thanexpansionof theexistingWMI facility. How did theCountyBoardknow beforereviewing

bitingApplicationsandhearingevidencethatexpansionof theWMI facility wouldbegood,and

thatany otherproposedfacility would be bad?

In themeantime,WMI’s representativeswerein thethick ofthis process.WMI’s

Division Vice-President,Dale Hoekstra,wrotea letteron January7, 2002to everyKankakee

CountyBoardmemberstatingin pertinentpartthat,“We havealso confirmedour obligationto

proviaeafill and completedefensefor theCounty in the eventits Solid WasteManagement

Plan is legallychallenged,andfurthermore,alegalchallengeof this type will not impedeour

ability to expandour existing facility.” (C-709). OnMarch 11,2002,thedaybefore the

County’ssecondamendmentof its Solid Waste.ManagernentPlan,Hoekstraonceagainwroteto

eveiyCountyBoardmemberadvisingthemthatWasteManagementrepresentativeshave

informedtheBoardin thepast,“We relief in goodfaith on theOctober9, 2001 Resolution

duringthe final negotiationsthat ledto theamendedHostAgreement”and“as wehaveinformed

theCountyBoard in thepast,WasteManagementis preparedto takea leadershiprole in

defendingagainstanylegalchallengeto theCounty’sonelandfill Solid WasteManagementPlan

andcontestinganyotherlandfill developmentbecauseit would be inconsistentwith the

County’sSolid WastePlan.” (C-711). KankakeeCountythenretainedboth legaland technical

consultantsto assistIt in its oppositionto theTown& CountryApplicationpendingbeforethe

City ofKankakee.Bills to theCounty for theseserviceswere in excessof$100,000asof
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November18,2002,well beforethebulk ofthework in theTown & Countryappealwas 00

performed. (C~698,699;Also C-717-795).

At somepoint, WMI andtheCountyandtheir consultantsgotso busyworkingtogether

for their“common good”thattheyapparentlylostsightofwhowasrepresentingwhom. As a

result,weseeall of theinvoicesfor legalservicesfrom Hinshaw& Culbertson,the legal

representativesfor KankakeeCounty, from May 20, 2002throughSeptember30, 2002being

addressedto:

• KankakeeCountyLandfill
Ed Smith
450EastCourtSt.
Kankakee,IL 60901-3992 tC-699) 0

Ed Smith is theState’sAttorneyofKankakeeCounty. The invoicesof Hinshaw& Culbertson

furtherrevealthat they workedfor theCounty on solid wasteplanningissues,the oppositionto

Town& Country’sApplication,andthependingWMI Application. Someofthe work

performedby Hinshaw& Culbertsonin opposingtheTown & CountryApplicationpending

beforethe City ofKankakeewasdirectly indicatedon the invoicesasbeing.”chargeableto waste

sitingfiling applicationfee.” (C-699,718,719,781,783).

TheCountycanarguethat the foregoingis a mistake,but it is still afact andmistakesare

oftenthemosttelling evidenceofa party’s true intentions. TheBoardis askedto applythesame

reasoningit usedin ConcernedCitizensfor a BetterEnvironmentvs. City ofHavanaand

S~uthwestEnergyCorporation,PCB 94-44,May 19, 1994)whereit foundgreatfaultwith the

•hearingofficer sendingherinvoicesdirectly to thesitingapplicant.TheBoard in thatcasedid
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notfind that thebearingofficerwas,in fact, biased,but was critical becausethe extensive

contactsbetweentheapplicantandthehearingofficer showeda “continueddisregardon thepart

oftheapplicantandtheCity ofHavanaforadjudicatorydueprocess.”(94-44 atpage12),

Commonsensein this casedictatesthatneitherKankak~eCountynorWMI hadany real

concernaboutadjudicatoryprocess,nor that theymadeanyrealattemptto hide theircollusive

behavior. The amendmentsof the Solid WastePlan,finding evenbeforean applicationwas filed

thatthe WMI expansionwould be beneficial,theparties’m~utualdisregardfor the local siting

ordinancerequirements,theparties’joint effortswhile WMI’s Applicationwaspendingto

opposetheTown& CountrysitingApplication, andtheCounty’sAttorneys’ billing practicesall

leadtothe inescapableconclusionthat theproceedingswerefundamentallyunfair.

VI. The Count’s Decision That The Proposed Facility Is So Located~, Designed,
And Propo~edTo Be OperatedAs To Protect ThePublic Health, SafetyAnd
Welfare WasAgainst The Mauh’est Weight Of The Evidence.

A~Statement of Facts

JoanUnderwood,a licensedprofessionalgeologistemployedby WMI’s consultant,

Earthtech,testifiedregardingthe geologicandhydro-geologicinvestigationat thesite. (Cy. Hrg.

Volume 19, Pages81, 82). Shedescribedthreegeologic layersat thesite, thesiluriandolomite

bedrockoverlainby unconsolidatedglacialmaterialsfrom theWedrongroup andtheMason

group. (Cy. Hrg. Volume 19,Page101). Shedescribedtheglacial materialsasbeinggenerally

fine-grainedandhavinglowerpermeabilitythana recompactedclay liner. (Cy. Hrg. Volume 19,

• Page105). The siluriandolomitebedrockis consideredtheuppermostaquiferbeneaththe site.

(Cy. Hrg. Volume 19, Page93). Sheopinedthattheuppermostaquiferwasprobably200feet

deep,but acknowledgedthatin paststudiesandpermitmodifications,WMI hadcharacterized



demonstratethat criterion two was met. C1349. In some limited areas, the County staff

recommendedconditIons,to remedyareaswith less informationthanothers. The CountyBoard

imposedthoseconditions. Finally, it is important to note that evenMr. Norris, Karlock’s expert

witness,did not testify that theproposedfacility did not meetcriteriontwo. Mr. Norris simply

believedthat the information was insufficient to make a determinationon compliancewith

criterion two. C1268at 51-52. Thus, thereis no experttestimonyin the record statingthat the

proposedfacility doesnot satisfycriterion two.

3. The IPCB hasnot rejectedthe Locationof the Droposedfacility.

Finally, Karlock assertsthat the location of the proposedfacility is “functionally the

same” as the location found unsafeby the IPCB in CountyofKaiilcakee v. City ofKankakee,

PCB03-31 (January9, 2003). Like the otherargumentsregardingcriteriontwo, this claim fails.9

First, the IPCB’s reversalof siting in the City casewas basedon fairly narrow grounds. The

applicanthad performedonly a singlefifty foot boring in the entire proposed256 acre waste

footprint, yet assertedthat the results from that single boring trumped publishedregional

geologicalinformation and specific well log datafor 89 wells in the vicinity of the proposed

facility. TheIPCB found that thepaucityof theapplicant’sevidenceregardingthe geologic and

hydrogeologicfeaturescould not adequatelyrebutresearchwhich demonstratedthat the Siluria.n

dolomite(uponwhich theproposedlandfill would r~st)is anaquifer. Undersuchcircumstances,

theIPCB determinedthat the City’s approvalon criterion two wasagainstthemanifestweightof

theevidence.TheIPCB did not, in anyway, indicatethat the areain whichtheWMII facility is

• ~ The CountyBoard notes thatKarlock’s attorney representedTown andCountryUtilities, the applicant in Ct~’of
Kankakee,during which he arguedthat,the locationwas safe andprotectiveof the public health, safety,

• and welfare. In the instantcase, Karlock’s attorneyarguesthat the “functionally” samelocation of the
proposedWMII facility is unsafe. This is especiallyironic ‘becauseMr. Karlock’s attorneycontinuesto
representTown andCountry in its refiLIçd application,currentlypendingbeforethe City ofKaukakeeafter
the IPCB’s reversalof the prior siting. In that refilled applicationbefore the City of Kankakee,Karlocks
attorneyassertsthatthe location is protective of thehealth,safety,and welfare. Apparently, whetherthe
locationis actuallyunsafeis a functionof which client one is representingon agiven day.
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]LLINOIS POLLUTION CONTROLBOARD
July22, 2004

WASTE MANAGEMENT OF ILLINOIS, )
INC., )

)
Petitioner, )

)
v. ) PCBO4-186

) (Pollution Control Facility
COUNTY BOARD OF KANKAXEE ) SitingAppeal)
COUNTY, •. )

)
Respondent.

ORDEROF THE BOARD (by G.T. Girard):

OnJune22, 2004,Michael Watson(Watson)filed a motionto intervenein the
proceeding.OnJuly 1, 2004,Merlin Karlock (Karlock) alsofiled a motionto intervene. On
July 1, 2004, andJuly 9, 2004,WasteManagementofIllinois, Inc. filed responsesto the.
motions. On July 7, 2004, CountyBoardof KankakeeCounty (KankakeeCounty)filed a
responseto Watson’smotion. OnJuly 12, 2004,Watsonfiled a motionto strike portionsof
KankakeeCounty’sresponse.OnJuly 15, 2004,KankakeeCountyfiled aresponseto Karlock’s
motion and Karlockfiled a “reply” to Watson’smotion. Forthereasonsexpressedbelow, the
Boarddeniesbothmotionsto intervene.TheBoardalsodeniesWatson’smotionto strike.

TheBoardandthe courtshaveaddressedtheissueof third-partyappealsandthird-party
interventionin proceedingswheretheapplicantis appealingthedenial ofsiting. Boththe courts
andtheBoardhaveconsistentlyheldthatathird partycannotappealor intervenein sucha
proceeding.SeeLowe Transfer, Inc. v. CountyBoardofMcHenryCounty,PCB03-221(July
10, 2003);WasteManagementv. CountyBoardofKaneCounty,PCB03-104,slip op.at 3 (Feb.
20, 2003);LandandLakesCo., eta!. v. Village ofRomeoville,PCB94-195,slip op. at 4 (Sept.
1, 1994);citing WasteManagementof Illinois, Inc. v. PCB,160 Ill. App. 3d 434, 513 N.E.2d
592 (2ndDist. 1987);McHenryCountyLandfill, Inc. v. IEPA, 154 Ill. App. 3d 89, 506N.E.2d
372 (2ndDist. 1987). A third partymayinterveneonlywhenthe third party is a state’sattorney
or theAttorneyGeneral’sOffice interveningto representthepublic interest. See,e.g.,Landand
Lakes,slip op. at3.

Theplain languageof Section40.1(a)of theAct providesthatif the countyboarddenies
siting “the applicantmay” appealthedecision.415 ILCS 5/40.1(a) (2002). TheBoardhasalso
adoptedproceduralrulesthat reiteratethat theapplicantis theonly partythatmayappeala denial
of siting approval. See35 Ill. Adm. Code 107.200(a).As statedby the court, the Board“is
powerlessto expandits authoritybeyondthatwhich the legislaturehasexpresslygranted”to the
Board. McHenryLandfill 154Ill. App. 3d 89, 506N.E.2d372, 376. TheBoardhasalsostated
“that allowing athird-partyto intervenewould be grantingpartystatusto someonewho doesnot
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havepartystatusunderSection40.1 oftheAct.” LandandLakesCo. v. RandolphCounty
Board,PCB99-69(Mar. 18, 1999).

ThepartieshavepresentedtheBoardwith no newargumentswhichconvincetheBoard
to alterthe long-standingprecedentthatat thirdpartymaynot intervenein asiting denialappeal.
Accordingly,the motionsto intervenearedenied. WatsonandKarlockmay,however,
contributeoral or written statementsathearingin thismatterin accordancewith Sections
101.628and107.404of theBoard’sproceduralrules,butmaynot examineor cross-examine
witnesses.35 Ill. Adm. Code101.628(a),(b); 35 111. Adm. Code 107.404. WatsonandKarlock
mayalsoparticipatethroughpublic commentsor amicuscuriaebriefs pursuantto Section
101.110(c),andin accordancewith Section101.628(c). 35111.Adm. Code101.110(c);35 III.
Adm. Code10 1.628(c).

IT IS SO ORDERED.

ChairmanJ.P.Novakabstained.

I, DorothyM. Gunn,Clerkof theIllinois PollutionControlBoard,certify thattheBoard

adoptedtheaboveorderon July 22, 2004,by avoteof4-0.

Dorothy.M. Gunn,Clerk
Illinois Pollution Control Board



IN THE APPELLATE COURT OF ILLINOIS
FOR THE THIRD DISTRICT

MERLIN KARLOCK, )
)

Petitioner, ) Petition for Review
) of Order of the Illinois Pollution

v. ) Control Board
) Docket number: PCB04-186

WASTE MANAGEMENT OF ILLINOIS, )
COUNTY BOARD OF KANKAKEE COUNTY,)
and THE ILLINOIS POLLUTION CONTROL )
BOARD, )

)
Respondent. • )

PETITION FOR REVIEW

MERLIN KARLOCK, pursuantto 415 ILCS 5/41(a) andIllinois SupremeCourt Rule
335,herebypetitionsthe Court for reviewofthatpart of the July 22, 2004Orderof the Illinois
Pollution ControlBoardwhich deniestheMotion To Intervenefiled by Merlin Karlock on July
1,2004.

Respectfully.submitted,
MERLIN KARLOCK,

BY: ____________

His Attorney

GEORGEMUELLER, P.C.
Attorne.,vatLaw
501StateStreet
Ottawa,IL 61350
Phone: (815) 433-4705



ILLINOIS POLLUTION CONTROL BOARD . Lii

MICHAEL WATSON ) . .
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v. ) PCB 04-186
)

WASTEMANAGEMENT OF ) APPELLATECOURT
ILLINOIS, INC., COUNTY BOARD ) NO. 03-04-0655
OF KANKAKEE COUNTY, )
ILLINOIS and the ILLINOIS . )
POLLUTION CONTROL BOARD )

CERTIRECATION OFRECORD

I, Dorothy M. Gunn, Clerk ofthe Illinois Pollution Control Board, do hereby certify
that I have the custody and control of all Board files and therecords of thesaid Pollution
Control Board; that the following listed items constitute theentire record ofthe Pollution
Control Board on the above-captionedmatter; and that thelisted items transmitted
herewith are either the true originals from the files of the Pollution Control Board or are
true and exactcopy of saidoriginal item;

1. WasteManagementof Illinois’ Petition for Hearing to ContestSite
Location Denial (pp. 1 - 16)

2. County Board of Kankakee County, Illinois’ Answer to Waste
Management’sPetition for Hearing to Contest SiteLocation Denial (pp. 17 —

20)

3. Appearanceof CharlesF. Heisten on behalf of the County Board of
Kankakee County, Illinois (pp. 21 — 22)

4. Order of theBoard by G.T. Girard dated May 20, 2004 (pp. 23 — 24)

5. RevisedAppearanceof Charles F. Heistenon behalf of the County Board
of Kankakee County, Illinois (pp. 25 - 26)



6. Hearing Officer Order dated May 25, 2004 (p. 27)

7. Hearing Officer Order dated June 2, 2004 (p. 28)

8. RespondentCounty Board ofKankakee’s Appearanceby Elizabeth S.
Harveyand Motion for Extensionof Time and for Leaveto File Reduced
Number of Copies(pp. 29 — 36)

9. Appearanceof Donald J. Moran for WasteManagementof Illinois, Inc.
(p. 36)

10. Waiver of Statutory DecisionDeadlineuntil October 4, 2004 (p. 37)

11. Subpoena Duces Tecum to Robert Keller (pp. 38 - 40)

12. Subpoena Duces Tecum to Ronald Thompsen(pp. 41 - 43)

13. Michael Watson’s Motion to Intervene and in the Alternative Motion

For Leaveto File anAmicus Curiae Brief (pp. 44 - 54)

14. SubpoenaDucesTecum to Michael Watson (pp. 55 - 57)

15. Hearing Officer Order dated June 28,2004 (p. 58)

16. County ofKankakee’s Certification of Record onAppeal and County of
Kankakee’s Motion for Leaveto File a SingleCopy of Portions of the Record
(pp. 59—69)

17. Merlin Karlock’s Petition for Leaveto Intervene or Alternatively for
Leaveto File anAmicus Curiae Brief (pp. 70 - 80)

18. WasteManagementofIllinois, Inc.’s Objection to Michael Watson’s

Motion to Intervene (pp. 81 - 86)

19. SubpoenaDucesTecum to Michael Watson (pp. 87 - 89)

20. Hearing Officer Order dated July 9, 2004(p. 90)

21. WasteManagementof Illinois, Inc.’s Objection to Merlin Karlock’s
Petition for Leaveto Intervene (pp. 91. — 97)

22. Michael Watson’s Motion to Strike Portions of theCounty Board’s Response
To His Motion to Intervene/File Amicus Brief (pp. 98 — 104)

23. Waiver of Statutory DecisionDeadlineto November 18, 2004(p. 105)



24. Merlin Karlock’s Reply to Kankakee County’s Responseto Michael
Watson’sMotion to Intervene or in theAlternative to File an Amicus Brief
(pp.106—109)

25. County Board of Kankakee County, Illinois’ Objection to Merlin Karlock’s
Petition to Intervene or Alternatively for Leaveto File an Amicus Curiae
Brief (pp. 110— 127)

26. Order of theBoard by G.T. Girard dated July 22, 2004(pp. 128 — 129)

27. Keith Runyon’s Motion to Intervene and in the Alternative Motion for Leave
to File anAmicus Curiae Brief (pp. 130 — 134)

28. WasteManagementof Illinois, Inc.’s Objection to Keith Runyon’s Motion
to Intervene (pp. 135 — 139)

29. SubpoenaDucesTecum to Robert Keller (pp. 140— 145)

30. Robert Keller and Brenda Keller’s Motioti to QuashSubpoena(pp. 146 —

160)

31. SubpoenaDucesTecumto Kurt Stevens(pp. 161 —163)

32. Hearing Officer Order dated August 3, 2004 (pp. 164 — 170)

33. Hearing Officer Order datedAugust 5, 2004(p. 171)

34. Michael Watson’s Motion Submitted to the Hearing Officer to Limit the
Scopeand Duration of SubpoenaedDeposition (pp. 172—201)

35. Hearing Officer Order datedAugust 9, 2004 (pp. 202— 206)

36. Waiver of Statutory DecisionDeadlineto December2, 2004(p. 207)

37. Order of the Board by G.T. Girard dated August 19, 2004 (pp. 208—209)

38. Hearing Officer Order dated September9, 2004 (p. 210)



39. Waiver ofStatutory DecisionDeadline to January 20, 2005 (p. 211)
/
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Dorothy M. GuSu

SUBSCRIBED AND SWORN TO BEFORE ME THIS

29TH DAY OF SEPTEMBER 2004.

)J4~ ,~ ~
Notary Public U

~OFF1CIALSEAL~
SANDRA 1. WILEY

COMMISSg:JNEXPI1~S01/02/05
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